J 



REMARKS 

Status of the Claims 

Claims 23-40 are pending in the application. 

Claims 23-40 stand rejected. 

The Rejection under 35 U.S.C. 1 12. Sec ond Paragraph 

The Examiner has rejected claims 23-40 as being indefinite. Applicants have 
amended claims 24-31 herein to change "the additive" to read -the chewing gum 
ingredient-. Applicants have amended claim 32 to delete the phrase "said ingredient 
being incorporated internally into said gum". Applicants submit that these amendments 
overcome the Examiner's basis for the rejections. 

In view of the above applicants respectfully submit that the rejection of claims 23- 
40 under 35 U.S.C. 1 1 2, second paragraph should be withdrawn. 

The First Rejection Under 35 U.S.C. 103(a). 

The Examiner has rejected claims 23-31, under 35 U.S.C. 103(a) as being 
unpatentable over Cherukuri et al. (US 4,961 ,935) or Yatka et al. (WO 95/08926). The 
Examiner refers applicants to paragraph 3, Paper 1 3 and additionally states: 

... the palatinit in Cherukuri et al. is incorporated internally as part of the chewing 

gum ingredient composition, which composition may or may not be coated. The 

isomalt in Yatka et al. may be in powder form, i.e., granules, and is .part of the 

internal gum composition. 

Applicants had responded to paragraph 3, Paper 13 in a response dated October 29, 2001 . 

Concerning applicants' response the Examiner holds that: 

Applicant's contention that Cherukuri et al. (col 13, lines 50-57 and Table 2) 
refers to crunch provided by a coating is ill founded and without merit. Cherukuri 
et al. (col.12, lines 8-22) clearly discloses that Palatinit bulking agent is part of an 
internal chewing gum "composition". Table 2 (Examples 6 and 7) shows that 
chewing gum compositions which include Palatinit as the bulking agent are 
crunchier than chewing gum compositions which including sorbitol or mannitol as 
the bulking agent. These chewing gum compositions may then be coated (col. 13, 
lines 58-60). Thus "crunch", a relative term without clear meaning in this art, is 
provided by the Palatinit in Cherukuri et al. Similarly since the powdered isomalt 
in Yatka et al. is composed of granules, which are part of the internal chewing 
gum composition therein, some "crunch" a relative term, is inherently provided 
thereby. Moreover, the word crunch is not a positive limitation of applicant's 
product claims. 

Reconsideration and withdrawal is respectfully requested for the reasons as 

follow. 
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There is no teaching nor suggestion in Cherukuri et al. (US 4,961 ,93 5) of a 
chewing gum ingredient which is isomalt, which is granulated, which has a particle size 
greater than 50 mesh, and which has the property of providing crunch to a chewing gum. 
Cherukuri et al. teach chewing gum cores which are formulated with isomalt as the bulk 
sweetener. The isomalt is used to provide firmer texture and reduced moisture absorption 
properties to the gum core, properties which enable the gum core to be easily coated and 
thereby to provide a better coating, one wherein the coating has better crunch and 
crispness as compared with the crunch and crispness of a coated gum which does not 
contain isomalt in the core and is not as easily coated. 

The questidh httt a^caxs to turn on TwhetHSFbrrfOt Cherukuri et al. (US 
4,961,935) teach that the inventive gum cores themselves, absent the confectionery 
coating, have crunch when chewed. The Examiner apparently holds that Cherukuri et al. 
teach that the inventive gum cores have a "crunch" when chewed, and that that property 
is due to the~presence of the isomalt. Applicants had in a prior response pointed out that 
Cherukuri et al. teach that isomalt is used in gum cores to provide a firmer texture to the 
core which allows for easier coating and a crispier coating. The "crunch" or "crispness" 
of the coating was tested by Cherukuri et al. In the present action, the Examiner proposes 
that "applicants' position that Cherukuri et al. (col 13, lines 50-57 and Table 2) refers to 
crunch provided by a coating is ill founded and without merit" in that the Examiner holds 
that "Cherukuri et al. (col. 12, lines 8-22) clearly discloses that Palatinit bulking agent is 
part of an internal chewing gum 'composition'. Table 2 (Examples 6 and 7) shows that 
chewing gum compositions which include Palatinit as the bulking agent are crunchier 
than chewing gum compositions which including sorbitol or mannitol as the bulking 
agent. These chewing gum compositions may then_be coated (col. 13, lines 58-60)". 
Applicants again submit that a reading of the Cherukuri et al. reference shows the 
following facts, facts which rebut the Examiner's position. 

Examples 1-4 at cols 1 1 and 12 demonstrate conventional chewing gum 
compositions. The degree of hardness is measured, and the firmness of the chewing gum, 
as determined by the hardness test, is compared and reported. Examples 5-7 at cols 12 
and 13, demonstrate substantially anhydrous uncoated chewing gum centers. The degree 
of hardness is measured and again the firmness of the cores, absent coating, based on that 
result is reported as in Table 1 at col 13. These same Example 5-7 cores are then coated 
with a hard candy coating described as conventional. A hardness test is not conducted on 
these coated gums. These coated gums are tested for crunch. For this test an expert art 
panel is used to evaluate the crunch of the coated gums upon chewing. Table 2 at col 13 
and the text at col 13 reports the crunch of the Palatinit containing coated gums as 
favorable compared to the comparative coated cores. In the succeeding paragraph 
Cherukuri et al. summarize with the statement that the gums of the invention are all 
firmer and easier to coat and that, although the coated gums are firmer in texture, they 
have an acceptable soft chew. 

The sole disclosure of the property of "crunch" is, as applicants assert, found in 
the teaching of a coated gum core as shown in Table 2, coated gum cores 5-7. It was an 
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object of the Cherukuri et al. invention to provide a firm (and more moisture stable) gum 
core which of itself provides a better coating. There is no teaching that crunch is a part of 
the properties possessed by either the isomalt containing core, nor the comparative gum 
core, nor has the crunch of the cores been tested. 

Subsequent to the above quoted statements by the Examiner the Examiner further 
holds that "Thus "crunch", a relative term without clear meaning in this art, is provided 
by the Palatini! in Cherukuri et al. Similarly since the powdered isomalt in Yatka et al. is 
composed of granules, which are part of the internal chewing gum composition therein, 
some "crunch" a relative term, is inherently provided thereby." It would appear from the 
Examiner's statements here that the Examiner proposes that one skilled in the art does not 

kn8w whaf exactly wliaf properties are possessed by a material described by the term 

crunch or even powder. 

This statement that" crunch is a relative term without clear meaning in the art" is 
without foundation In the present fact set it is clear that Cherukuri et al. had a clear 
understanding of the meaning of the term as did the expert art panel who applied an art 
test to evaluate the property. Applicants provide herein page 332 from "The American 
Heritage College Dictionary", Third Edition, Houghton Mifflin Company, New York, 
1993 to show the common meaning of the term "crunch", which is the manner in which it 
is commonly understood by one skilled in the chewing gum art. Whereas the degree of 
crunch may vary whether or not a comestible possesses crunch is clearly understood by 
the expert in the art. 

This statement by the Examiner in fact rebuts the Examiner's own position in - 
support of prima facie obviousness. If one skilled in the art can not tell exactly what is 
conveyed by a reference teaching, if there is doubt as to what properties are possessed by 
the gum cores taught therein, and what properties are provided by the isomalt used 
therein or what properties are possessed by the isomalt used therein, then how can it be 
obvious as to what properties would be possessed by any isomalt product. 

The Examiner has also cited Yatka et al. (WO 95/08926) in this matter. ("The 
isomalt in Yatka et al. may be in powder form, i.e., granules, and is part of the internal 
gum composition.", and, "... some "crunch" a relative term, is inherently provided 
thereby.") Applicants claim a granulated additive having a particle size greater than 50 
mesh. The Examiner apparently cites Yatka et al. herein as providing this feature of the 
claimed invention. Applicants respectfully submit that this statement is also pure 
speculation on the part of the Examiner. There is no showing that the powdered 
crystalline isomalt used by Yatka et al. is in the form of, or contains, granules. Yatka et 
al. do not teach that the isomalt used therein is, or has, any granulated particles. A 
powder is not a granulate. Being in crystalline form does not render a powder into a 
granulate. Nowhere does Yatka et al. teach that powder has other than its common 
meaning. 

The Examiner lastly holds that "the word crunch is not a positive limitation of 
applicant's product claims". Applicants do not see the point of this statement. The 
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claimed ingredient is a crunch providing ingredient. The art must show or suggest a 
crunch providing ingredient which consists essentially of isomalt, which is granulated 
and which has a particle size of greater than 50 mesh. 

None of the cited primary references suggest a crystalline granulate isomalt 
having a particle size of greater than 50 mesh be used as a chewing gum ingredient to 
provide internal crunch to a gum. Wherein isomalt is used internally as a bulking agent 
in a chewing gum it is used in the form in which it is generally available, namely as a 
crystalline powder. There is no teaching, nor suggestion in any teaching, to the contrary. 

In view of the above applicants respectfully submit that the rejection of claims 23- 
31 under 35UyS.G; r 103(a) should be withdrawn.— -- - — — — ■ 

The Second Rejection Under 35 U.S.C. 103(a). 

The Examiner has rejected claims 32-40, under 35 U.S.C. 103(a) as being 
unpatentable over Cherukuri et al. (US 4,961,935) or Yatka et al. (WO 95/08926) as 
above and further in view of Tanaka et al. (US 5,709,895). The Examiner refers 
applicants to paragraph 4, Paragraph No 13. The Examiner further states that "Although 
Tanaka et al. performs process steps not claimed by applicant, as applicant argues, 
applicants' claims are open ended and do not preclude such additional process steps". 
Applicants have amended claim 32 herein to limit the claimed process to consist 
essentially of the three, recited limiting steps. Reconsideration and withdrawal is 
respectfully requested for the reasons as follow. 

Applicants teach and claim a process for the preparation of a granulated isomalt 
chewing gum ingredient for providing crunch internally to a chewing gum, wherein that 
process, as amended, consists essentially of the novel sequence of steps of heating 
isomalt at a temperature of 130°C or higher; cooling the isomalt to form a solid; and 
granulating the solid to a particle size greater than 50 mesh to provide the right texture 
modifying crunch additive. 

Cherukuri et al. (US 4,961,935) and Yatka et al. (WO 95/08926) have been cited 
by the Examiner as primary references. Cherukuri et al. is detailed above. Cherukuri et 
al. do not teach any modification of the isomalt powder used therein. Yatka et al. is the 
only teaching which concerns modification of isomalt powder. Yatka et al. were chiefly 
concerned with encapsulating, agglomerating or absorbing the isomalt with another 
materia] to provide a controlled release product. Standard techniques were used to 
prepare the materials. In all cases the encapsulated material was ground to a powdered, 
coated sweetener or the powder was used to first form a syrup. Neither of these 
references suggest the claimed method. 

The secondary reference, Tanaka et al., teaches a process for encapsulating a 
flavor which uses an encapsulating matrix composed of both a hydrogenated saccharide 
and a modified starch. This method by Tanaka et al. does not suggest the method taught 
and claimed by the applicants. Tanaka et al. blend materials to produce an encapsulate. 
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Required in that method are heating of the carbohydrate mix, a mixing stage for blending 
in a flavor, and a subsequent extrusion stage. Applicants claimed process does not have 
these required limitations. Applicants neither blend nor mix ingredients, nor heat and 
extrude. Applicants heat isomalt, neat or in a solution, to a temperature of 130°C or 
higher to remove moisture and/or melt the isomalt, cool the crystalline melt to form a 
solid isomalt without further processing and granulate the solid to provide the crunch 
additive of a size of greater than 50 mesh. 

Tanaka et al. do not expressly nor inherently suggest applicants' claimed 
invention as amended herein. The primary references which teach isomalt do not suggest 



In view of the above applicants respectfully submit that the rejection of claims 32- 
40 under 35 U.S.C. 103(a) should be withdrawn. 

Conclusion 

In view of the above applicants believe this application is in condition for 
allowance. Favorable action is solicited. If any questions remain, the resolution of which, 
would be advanced by conference (telephonic or personal) with applicants' agent, the 
Examiner is invited to contact said agent at the telephone or the fax number noted below. 



Telephone No.: (973) 385-4790 
Fax No.: (973) 385-31 17 

Attachment: VERSION WITH MARKINGS TO SHOW CHANGES MADE 



it. 



Respectfully submitted, 
Mary K. Robinson et al. 




Linda A. Vag 
Their Agent 
Reg. No.: 32,071 
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j/widi"- 1> J^T a * * coating or an incrustation of filth 
b. Something loathsome, despicable, or worthless. 
'onT'ho « contemptible or disgusting. 2. A disease or 
**^ L unapnan* or real. esp. of the skin. (ME cmdde, poss. 
ftf'ewZn. p.pa"- °f to press.] 

iU'knid'i:^/- -tfl *•'• * lan 8- Worthless, loath- 

disgusting, -crud'dl-ness n. 
ijkiood: crud-er. crud'est. 1. Being in an unrefined 
TVbtiI state; raw. 2, Lacking tact, refinement, or taste. 
U N* carefullv or completely made; rough, b. Statistics, In 
_ ^jfliMed form; not adjusted to allow for related cir- 
^onas or data. 4. Displaying a lack of knowledge or 
4J 5. Undisguised or unadorned; blunt. 6. Archaic. Unripe 
99 a>wt. A substance, esp. perroleum. in irs unre- 
^'os. [MI < Lat. crudus. See kreue-V] - crude 'fy 
.n'J'ty tJtrdb'dj-te), crude'neas n. 
*rfU Unrefined petroleum. 

H'tfe ?krdb'dJ*ti'! p/.n. Cut raw vegetables, such as car* 

• nil often served wim a dip as an appetizer. fFr., pi. of 

mdifesribiliry < Off . erudite < Lat. erudites, indi- 
pgL. undigested food < crudus, raw. See c*uut.] 
t^lbtfc'J) adj. -«l*er. -el -est or -el • lor. -el 'lest. 1. Dis- 
aWtrmflici pain or suffering. 2. Causing suffering. fME < 
*, < Lat. crudelis. See kreu»-*.) - cru'el'ly adv. 
3f» cruel, fierce, ferocious, barbarous, inhuman, $av* 

• now. These adjectives mean inclined to inflict violence, 
*& or hardship or to find satisfaction- in the suffering of 
ma Cruet implies bodi disposition to harm and satisfac- 
■ s Of indifference to suffering: a cruel tyrant. Fierce sug- 
m fearless aggression of a wild animal: fierce anger. ' 
taaou adds to fierce connotations of rabid fury and ram- 
p bmaJitv: a ferocious attack dog. Barbarous suggests 

and cruelty that befit only primirive human beings: 
tmbenm crime. Inhuman means markedly deficient in 
fequlioes luch as kjndnejj and sympathy: cruel and /n- 
Manor. Savage implies wild or uncivilized behavior: 
•**fr aabvrst of temper. Vicious suggests malicious, vio* 
k or detrucovc behavior: a vicious kick. 
•*^fkroo'al-t«) pi -ties. 1. The. quality or condition 
!«*ouel 2. Something that causes pain or suffering. 
The infliction of pnysical or mental distress, esp. 
?*?dertd a determinant in granting a divorce. 




-(•est. Slang. 1. Miierable or wretched. 2. Shabbv or 
cheap: a crvmmy hrtle rowboat. [Prob. < crumb.; 
crump fkrump: v. crumped, crumping, crumps. - tr. 1. To 
crush or crunch with the teeth, 2, To strike heavilv with a 
crunching sound. - mrr. To make a crunching sound, esp. in 
walking over snow. ~ n . 1.a. A crunching sound, b. The 
sound of an exploding shell. 2. A heavy blow. (Imir.) 
crum-pet ,'krum'plt) n. A small flat round of bread, baked on 
a griddle and usu. served toasted. (Poss. < ME crompid 
(cake), curled fcakei, prob. p.pan. of crumpen, to curl up, 
prob. < crumb, crump, crooked < OE.j 
crum'ple fkrum'pal) r. .pied, -pllng, -pies. - rr. 1. To crush 
together or press into wrinkles; rumple. 2. To cause to fall 
apart. - mtr. 1. To become wrinkled. 2. To fall apart: col- 
lapse. - n. An irregular fold, crease, or wrinkle. (ME crum- 
plen, prob. freq. of crumpen, to curl up. See cruhpitJ 

- crurn * pry adi. ' 

crunch (krtnch) v. crunched, crunch-lng. crunches. - tr. 
t. To chew with a noisy crackling sound. 2. To crush, grind; 
or tread noisily. 3. Slang. To perform operations on; manip- 
ulate or process (numerical or mathematical dataj. - mtr. 
1. To chew noisily with a crackling sound. 2. To move with 
a crushing jound. 3. To produce or emit a crushing sound! 

1, The act or sound of crunching. 2.a. A decisive con- 
frontation, b. A critical moment or situation. [Alteration of 
craunch, poss. of imit. orig.l - crunch' a* ble adi 



-crunch «er f cruncher) n. Slang. A finishing or decisive blow 
cruncn-y fkriin'che! adj. -her, -l«est. Ma king, a crunching o 



, ,- , . a - crunching orj 

cracking sound, as when chewed; crisp. ; ( 

w up -per ikrup'ari n. 1. a leather strap looped under a horse's] 



^•fcft'hm. 1. A small glass bonle lor holding a con 
^ « the obit. 2. A small vessel for holy water or for 
J* a wine used in the consecration of the Eucharist. [ME 
. wt^na. of crue, flask, of Gmc. orig.] 
^2* f «J«k'shangk';. Ceor 9«« 1792-1878. British 
^■J* and illustrator of works by Charles Dickens. 
^ * B0 < : v. crubed, cruls-lng, cruls-es. - intr. I.a, To 
^ »«nJ about, as for pleasure, b. To go or move along, 
i^J^nnied or unconcerned fashion. 2. To travel at 
^tot?*^ or at a speed providing maximum operating 
ihrT 3 ,wta,ned P eriod - 3 * a - ^formal. To move lei- 
t yjy " area 'n the hope of discovering something. 
iJTJ' for a sexual paimer, as in a public place. 
n, 0 ?* 1 1 *ooded area to determine its lumber yield. 

1 •*aL tri |' C ' a ' )0UI or i oumev over * ^* inspeCT in order 
a^J* 0 * lumber yield. - n. The act or an instance of 
'ifc. vovage for pleasure. [Du. kruisen, to cross 
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in 



^*"nS* K * V ^ U< cruce K ** at ' CTUX * cruc '* cross.) 

A ^ $rern in a motor vehicle for maintL 
^'•S?' IpCt< *' ^* * Viamtenance °f a constant speed 

•w*."- ^ aircraft withour a crew that serves as a 

^ftta ** 1 ^ ne °^ a c ' a " °' ' a " war,n 'P* of 
^•So* 11 ^ witn 8 'on8i cn, ' ,in 8 radius and less armor 
^^Octf 1 *" ' ^"'y" 1 ?- 2- Nout. A cabin cruiser. 

I^iVta? fl * ^ A in / a "« usu - ring-shaped or rwisted 

P%^" ^ugh tried in/deep fat. 2. Chiefly Sew England 
?*ito U ' un r a <se:d doughnut, usu. r*-isted but also 
>to at nn ?*or oblongs. f< obsolete Du, krulle-koken, 
' ' MDu. cnj//r.*o*en < crutle. curly.) 

i^ii" '* ^ vc " l ma " p ' fCe ^ ro ^ fn from a baked 
(V ftgjj* 1 " or bread. 2. A small fragment, scrap, or 
.\ . cru,r *bs. 3. pie soft inner portion of bread. 
^ *s.'J*J lc 'nptible 1 umnjsrw'orthy, or loathsome per- 
>^»iSr b * G ' cru mb'lng. crumbs. - fr. 1. To break 
^pjfpKcej; crumble. 2. To cover or prepare with 

k'vfv 0 '^" ^' ^° Drusn ;a laD ' f or c ' otn '* c,ear 
SJI^ir 0r tragments of food. - intr. To break apart 
O !ME crom? < OE cn/ma.j 

v - * bIed ' * bUn9, ■ D|M * ~ tT ' To brciV 

•^o, pnts or panicles, -mtr. 1. To fall into small 




n. Mus. Var. of krummhorn. 
krum'e' adi. *ml*er, 'ml* est also 



tail and attached to a harness or saddle to keep it from slip- 
ping forward. 2. The rump of a horse; the croup. [ME 
crouper < OFr. croptere < croupe, rump. See cnouAJ 
CTUTal (krdor'al) adj. Of or relating to the leg, shank, or'thigh. 

[Lat, crurilis < crus, cn3r., leg.] 
aus (krdbs. krOs) n. % pi. cru-ra {kro*6r'a}. 1. The secrion of the 
leg or hind limb between the knee and foot; shank. 2.3. A 
leglike pan. b. A body pan consisting of elongated masses or 
diverging bands that resemble legs or roots. [Lat, crus, crur % 
leg.] 

CTU'sade fkrdo-s3d') n. 1. Often Crusade. Anv of the military 
expeditions undertaken by European Christians in the 11th. 
12th, and 13th centuries to recover the Holy Land from the 
Muslims. 2. A holy war undenaken with papal sanction; 3. A 
vigorous concerted movement for a cause or against an abuse. 
fFr. croisade and Sp. cruzada, both ult. < Lat. crux, cruc-, 
cross.) — crusade' v. — cry sad 'er n. 
cru«sa*do (kroo-sa'd6i aUo cru»ia-do '-za'-) pi. -does or 
•dos. Aji old Portuguese coin of gold or silver having a cross 
pictured on the reverse. fPon. < p.pan. of cruzar, to mark 
with a cross < crui, cross < Lat. crux, cruc-.) 
cruse (krdbz, krdbs) n. A small earthenware container for hold- 
ing liquids. [ME crouse, perh. < MDu. crwv«. pot.! 
crush fkrush) v. crushed, crush-lng. crush*es. - ir. 1. To 
press berween opposing bodies so as to break or injure. 2, To 
break, pound, or grind (stone or ore, for examplel into small 
fragments or powder. 3, To put down; subdue. 4. To over- 
whelm or oppress severely. S. To crumple or mmple. 6, To 
hug, esp. with great force. 7. To press upon, shove, or crowd. 
8, To extract or obtain by pressing or squeezing. 9. Archaic. 
To drink; quaff. - mtr. 1. To be or become crushed. 2. To 
proceed or move by crowding or pressing. - n. 1. The act of 
crushing; extreme pressure, 2. The state of being crushed. 
3. A great crowd. 4. A substance prepared by or as if bv 
crushing, esp. a fruit drink. 5. Informal, a. A usu. temporary 
infaruation. b. The object of such an infaruation. 6. A decisive 
or critical moment or situation. 7. The process of stamping or 
crushing grapes for wine, [ME crushen < OFr. croism. of" 
Gmc. ong.j -crush'* 'ble adi. - crush 'er n. -crush'- 
proof' .'-proof') adj. 
crushed fkrusht} adj. Treated so as to have a permanently crin- 
kled or rumpled appearance. Used of a fabric, 
crust fkrust; n. 1.a, The hard outer portion or surface area of 
bread, b. A piece of bread consisting mostly of the crust, c. A 
hard and dry piece of bread. 2. A pastry' shell, as of a pie. 
3. A hard, crisp covering or surface. 4. A hard deposit formed 
on the interior of a wine bortle as the wine matures. 5. Ceol. 
a. The exterior portion of the eanh that lies above the Mo- 
horovidic discontinuity, b. The. outermost solid layer of a 
planet or moon. 6. The hard outer covering of cenain plants 
and animals. 7. Pathol. An outer layer formed by the drving 
of a bodily exudate such as blood;' a scab. 8. Informal'. In- 
solence: audacity; gall. - r. crusfed. crushing, crusts. 

- tr. 1 . To cover with a crust. 2. To form into a crust. - mtr. 
t. To become covered with a crust, 2. To harden into a crust. 
[ME crwsre < OF:, crouste < Lat. crusta. See kreus-V 

- crust Mess adi. 

crus«ta-cean kru-sta 'shan n. Any of various predominantly 
aquaric arthropods of the class Crustacea, including lobsters 
and crabs, characteristically having a segmented bodv, a chi* 
unous e.xoskcleton. and paired iomted limbs. ;< NLat. Crus- 
tdcea, class name. neut. pi. of crustaceus. hard-shelled < Lat. 
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opinion as to whether or not it is subject to propnetarv r ghrs^ 
indeed? no definition in this Dictionary ,s to be regarded as 
affecting the validity ot any trademark. 

merit with Forbes Inc. 
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All rights reserved. 

erence Permissions. Houghton Mifflin Company, 222 Berkeley 
Street. Boston MA 02116. 
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Manufactured in the United States of America 
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